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• 

From Mr. C. A. Wilkins, OflGiciating Registrar of the 
High Court, to the Secretary of the Govern- 
ment OP India, Legislative Department. 

High Court, Enghsh Department, Criminal.— Present : 
The Hon. Sir Eichard Garth, Knight, Chief 
Justice ; the Hon. H. S. Cunningham, the Hon. 
W. F. McDoNBLL, V.C., the Hon. H. T. Prinsep, 
the Hon. L. R. Tottenham, the Hon. A. T. 
Maclean, the Hon. J. F. Norris, the Hon. J. Q. 
PiGOT, the Hon. J. .O'Kinealy, the Hon. C . J. 
Wilkinson, the Hon. W. Macpherson, Judges 
of the Court. 

Calcutta, May 23, 1883. 
Sir, — ^In reply to your letter. No. 16C., of the 
16th of March, 1883, asking for an expression of the 
Judges' opinion on the provisions of the Bill to amend 
the Code of Criminal Procedure, so far as it relates 
to the exercise of jurisdiction over European British 
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4 THE INDIAN CRIMINAL PROCEDURE BILL. 

subjects, I am desired to say that the Judges have 
considered the Bill, together with its annexures, and 
the abstract of the proceedings of the Legislative 
Council, so far as tliey relate to that measure. 

2. The Judges consider it to be their duty to 
express without reserve the views which they enter- 
tain not only upon the form and language of the Bill, 
but on its general policy and probable effects. 

3. The Statement of Objects and Eeasons sets forth 
that, * after consulting the Local Governments, the 
Government of India has arrived at the conclusion that 
the time has arrived for modifying the existing law 
and removing the present bar upon the investment of 
native magistrates in the interior with powers over 
European British subjects ; and that the Government 
has, accordingly, decided to settle the question of 
jurisdiction over European British subjects in such a 
way as to remove from the Code, at once and com- 
pletely, every judicial disqualification which is based 
merely on race distinctions.' 

With this view the Bill amends Section 22 of the 
Criminal Procedure Code, which at present restricts 
the appointment of justices of the peace to European 
British subjects, by empowering the Government to 
appoint any magistrate of the first class, who is either 
(a) a member of the Covenanted Civil Service, or {b) 
a member of the Native Civil Service constituted 
under 33 Vict., cap. 3, or (c) an assistant commissioner 
in non-regulation provinces, or {d) a cantonment 
magistrate, to be a justice of the peace. 

4. The Bill next amends Section 26 of the Code, 
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SO as to provide that all sessions judges and magis- 
trates of the district shall be justices of the peace for 
the territories of the Local Government under which 
they are serving. It then repeals so much of Sections 
443 and 444 of the Code, respectively, as limits 
jurisdiction over European British subjects to such 
magistrates and sessions judges as are themselves 
European British subjects. 

5. Accordingly, if this Bill becomes law, the 
eifect will be that (1) all native sessions judges and 
magistrates of the district will, eos officio^ exercise the 
same jurisdiction over European British subjects as is 
now exercised by European officials of the same class ; 
and (2) the Government will be empowered to invest 
any native magistrate of the first class, who is either 
a covenanted civiUan, or has been appointed under 
33 Vict., cap. 3, or is an assistant commissioner in a 
non-regulation province, or a cantonment magistrate, 
with the jurisdiction over European British subjects, 
which by the existing law is restricted to European 
British subjects. 

6. Thus a native magistrate, who has been 
appointed to be a justice of the peace, will have juris- 
diction (1) to inquire into any charge against a 
European British subject, and either commit him to 
the Sessions Court or High Court ; or (2), if the ofience 
be one ordinarily triable by a magistrate, to try it 
and impose a sentence of three months' imprisonment 

• or fine up to Es. 1,000, or both. A native sessions 
judge or assistant judge empowered under Section 
444 will be competent to try a European British sub- 



6 THE INDIAN CRIMINAL PROCBDUBE BILL. 

ject for any offence not punishable with death or 
transportation for life, and to impose a sentence of 
one year's imprisonment or fine of unlimited amount, 
or both. Cases for which, in the sessions judge's 
opinion, such a punishment is inadequate will be 
transferred to the High Court. 

7. Offences punishable with death or transporta- 
tion for life will remain, in the case of European 
British subjects, exclusively triable by the High Court. 
The European British subject wiU retain his right, 
under Section 451, of claiming a mixed jury or 
mixed assessors, his special rights of appeal under 
Chapter XXXf , and his right of applying to the 
High Court under Section 456 in case of unlawful 
detention. 

8. It must be remembered that in India the powers 
of pohce investigation, magisterial inquiry, and judi- 
cial trial are closely connected and are frequently 
combined in the same official. Under the Code of 
Criminal Procedure, as it now stands, any district or 
sub-divisional magistrate, as well as any other magis- 
trate specially empowered in this behalf (Section 
191), may take cognisance of any offence— that is, 
initiate criminal proceedings in respect of any offence, 
(1) upon a complaint made, (2) upon a police report 
thereof, (3) upon information received from any per- 
son other than a poUce officer, or (4) upon his own 
knowledge or suspicion that such offence has been 
committed. 

9. It is the duty of the district or sub-divisional 
magistrate to direct investigations by the police. 
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He receives their daily reports and very often has to 
instruct them on points which he may think that 
they have overlooked or misapprehended. It some- 
times even happens that the investigation is taken 
out of the hands of the police and conducted by the 
magistrate himself (Section 159). The result of this 
is that a chief local magistrate practically becomes 
the prosecutor and may become the judge, notwith- 
standing that he may have formed a strong opinion 
on the case behind the back of the accused without 
having heard his explanation or defence. This is the 
system in force in India; and although it is pro- 
bably, for administrative reasons, unavoidable, it is 
an extremely dangerous system. It has certainly 
provoked adverse criticism ; that it has not provoked 
more is probably due to the careful superintendence 
bestowed by district magistrates, who have in Bengal 
hitherto been Enghsh gentlemen of the Covenanted 
Gvil Service, whose education and training have 
made them fuUy sensible of the responsibilities which 
such a system as that described imposes on them in 
their own proceedings and also in supervising the 
proceedings of their subordinate sub-divisional magis- 
trates. The present law protects European British 
subjects from the exercise of this dangerous combina- 
tion of duties by anyone but their own countrymen. 
The Bill under consideration proposes to remove this 
protection. 

10. The general result, accordingly, of the pro- 
posed amendments will be to leave European British 
subjects in the possession of various important rights 
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as regards the class of officer who can commit or 
try them, the form of trial, the right of appeal, and 
the power of invoking the aid of the High Court when 
they are unlawfully detained in custody; but to deprive 
them of the right, which they at present enjoy, that in 
every case the inquiry oir trial shall be conducted by 
a European British subject. It will become the duty, 
ex officio^ of native officers of a particular class to com- 
mit or try European prisoners, even in cases in which, 
in person orthrough the police, they have initiated in- 
vestigations affecting them ; and the Government will 
be empowered to select from a wide area such other 
natives as it thinks well to invest with such powers. 

11. The position in which European British 
subjects would be placed by the proposed changes is 
one which they have never yet occupied, and in which 
the Legislature has on several occasions deliberately 
determined that it would not be wise to place them. 
On a review of the course of legislation since 1793 it is 
impossible, the Judges consider, to doubt that the inten- 
tion and practice of the Government has been to sur- 
round the investigation and trial of offences charged 
against European British subjects in the mofussil with 
special precautions, and among those precautions, 
to restrict the jurisdiction in such cases to European 
officials. Any doubts which the wording of par- 
ticular Acts, as e.g.^ Act VIE. of 1853, might have 
occasioned, have been removed by the express decla- 
rations of the Codes of 1861 and 1872, in both of 
which this restriction was deliberately enacted. 

12. On the other hand, as regards European 
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officials, the result of the proposed change will be to 
curtail considerably the powers now exercised by 
Government in the appointment of justices of the 
peace. At present, the Government can appoint such 
European British subjects as it thinks fit to be justices 
of the peace. This power has been hitherto extensively 
employed, and Europeans, other than covenanted 
civilians, have been appointed to be justices of the 
peace, and dispose, in a manner which the Judges 
beUeve to be satisfactory, of cases in which Euro- 
peans are concerned. Under the amended section, the 
Government will be unable to appoint anyone who 
does not fall within one of the four classes specified 
in the amendment. There are at present in Bengal 
many such justices of the peace whose appointments 
would have been impossible under the amended section. 
13. The first argument adduced in favour of the 
proposed change in the law, which* the Judges pro- 
pose to consider, is that on which his Excellency 
the Viceroy grounded his support of the Bill in the 
discussion of the 9th of March in the Legislative 
Council — ^viz., the expediency of taking at once a step 
which the policy of admitting natives to the service 
rendered sooner or later inevitable. * It is clear,' 
his Excellency observed, ' that though there is not 
at the present moment an irresistible necessity for 
introducing this measure, as Lord Lytton's system 
develops, an irresistible difficulty will arise. When 
you have one-sixth of the Civil Service composed of 
natives, it will be impossible to maintain the present 
restriction. Therefore, what we had to consider was, 

A 3 
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is it better to wait until this necessity becomes over- 
whehning and irresistible, or is it better to introduce 
the system now ? I confess it appears to me that it 
is far wiser, and far more in the true and substantial 
interests of those oyer whom this jurisdiction is 
exercised, that it should be introduced now, when the 
persons who would obtain these powers are very 
limited in number : when the circumstances under 
which they enter the Civil Service insure their ability 
and character, and when all their proceedings can be 
carefully watched. Being few in number, it will be 
easier now than afterwards for the attention of the 
local governments and the public to be directed io 
their proceedings, and, being the men they are, it 
seems to me that they would be likely to set a good 
example and give a good tone to those who come 
after them. I hold it, therefore, to be wiser to in- 
troduce the measure now, gradually, cautiously, and 
tentatively, than to wait till the change is forced upon 
us by necessity, and the powers, which are now to be 
given only to a few men, have to be given suddenly 
to a very much larger number of native civil servants. 
This is the ground upon which I thought that the time 
had come when this change could best be made.' 

14. The Judges fully appreciate the necessity of 
adjusting the judicial machinery of the courts to the 
declared policy of the Secretary of State as regards 
the employment of natives in the judicial service. 
But they do not perceive that that policy necessarily 
involves any such change as that now suggested ; nor, 
in any case, do they consider that the proper moment 
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for making such a change has arrived, or that 
materials at present exist for deciding on the form 
which it ought to assume. 

The accompanying table shows that of the civilians 
on the Bengal hst there are at present 12 natives, 
either covenanted civilians or persons admitted under 
33rd Vict., c. 3. Of these two have been over 11 
years in the service, one over 10, one over nine, one 
has been over seven years. The rest have been 
under five years, and of these five have served less 
than three years. Moreover, since 1875 only one 
native civihan has passed through the competitive 
examination, and that was in 1879. Since that year 
all the admissions have been under the Statute. 
There are, accordingly, only four oflScers who, in the 
ordinary course, would for some time to come be 
either magistrates of the district or sessions judges. 
As regards the rest, no question is hkely to arise for 
several years. 

15. These figures appear to the Judges to indicate 
that the question of the jurisdiction of native civihans 
over European British subjects cannot be regarded as 
in any way pressing for immediate solution. Though 
it may be intended that native oflBicials shall ultimately 
constitute a sixth of the entire Civil Service, there do 
not appear to be grounds for expecting that this inten- 
tion will be reaUsed for many years to come. It would 
appear, moreover, that various causes have, of late 
years, led native candidates to refrain from seeking 
admission to the Civil Service by the competitive 
examination, and that the main body of native 
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THE INDIAN CRIMINAL PROCEDURE BILL. 13 

civilians will for the future be those who are ap- 
pointed in this country under 33 Vict., cap. 3. Such 
a state of things scarcely seems to justify prospec- 
tive legislation on the ground that an irresistible 
necessity is impending, which can be at present more 
conveniently and safely met than at a later date. 
The covenanted native civilians, who have passed 
into the service by the competitive examination, con- 
stitute, it is apparent, a small and dwindUng class. 
So far as can be judged at present, the supply Has 
come to a standstill ; nor as to admissions under 33 
Vict., cap. 3, does it appear that the Local Govern- 
ments have found it feasible to carry out the provi- 
sions of the Act except on a very limited scale. 
Three officers appear to have been appointed in 
Bengal in 1880, one in 1881, one in 1882. At pre- 
sent, therefore, the measure can, it is obvious, 
scarcely be regarded as having passed beyond the 
stage of an experiment. How these officials will 
turn out is a question on which it is at present, 
and must be for some years to come, impossible 
to form any confident opinion. Even as regards the 
earher appointments, the Judges are of opinion that 
they have been too few in number, and, in the 
majority of instances, have lasted for too short a 
time to afibrd material for any safe generalisation, 
or to justify, on the ground of ascertained fitness, a 
change in the pohcy of Government which would take 
away from European British subjects a privilege 
which, it is apparent, they regard as of high value 
and importance. 
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16. If, some years hence, owing to the number 
of native civilians having greatly increased, any 
administrative difficulty should arise and a change in 
the existing arrangements be considered necessary, 
sucl^ a change will, the Judges think, be more safely 
made at a time when there are better means than at 
present of judging both of the administrative diffi- 
culties which have to be met, and of the capacity and 
character of the class of officials whose powers and 
responsibihties it will have the effect of enlarging. 
The increase in the number of native officials will not 
render the supervision of their behaviour in any way 
more difficult than it is at present. On the other 
hand, longer experience and a better acquaintance 
with the particular points as to which supervision 
is found to be necessary would enable the super- 
intending authority to perform its duties more effi- 
ciently. At any rate, legislation, should it hereafter 
be necessary, would proceed on a basis of practical 
experience, not, as it is likely to do now, on mere 
conjecture as to the conduct and character of officers 
about whom scarcely anything is known. 

17. In considering the question whether legisla- 
tion is at present advisable, it is necessary to keep 
in view the wide distinction which exists between 
native officers who have entered the Civil Service by 
competitive examination in England, and those who 
are nominated under 33 Vict., cap. 3, in this country. 
The Judges are not prepared to admit that, even as 
regards the former class, the . proposed change in the 
law is any way necessary or desirable; but here 
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there is, at any rate, some guarantee for ability, 
moral character, and such insight into the feeUngs of 
Englishmen as a short residence in England may be 
supposed to confer. On the other hand, with the 
statutory civilians there is absolutely no guarantee 
against the existence of the very defects which con- 
stitute the grounds of the reluctance of European 
British subjects to submit to their jurisdiction in 
criminal trials. They are described by the Judicial 
Commissioner of Oude in a document, forwarded 
by the Lieutenant-Governor of the North-Western 
Provinces with his own reply to the Government of 
India, as ' often being men saturated with caste and 
religious prejudice, and ignorant of European modes 
of thought and feeUng.' One object of the statute 
was, the Judges beheve, to enable the Government 
to enrol in the ranks of its service native gentlemen 
of high birth and social position. It is easy to 
imagine cases in which a gentleman might have on 
these grounds great claims to a nomination under the 
statute, who might yet be conspicuously deficient in 
many.of the qualifications which are admittedly essen- 
tial in the Judsre who is to deal with cases in which 
European British subjects are concerned. It must 
be remembered that it is with officials of this class, 
not with successful competitors in the Civil Service 
examination, that, in considering the present question, 
we have principally to deal ; nor can the Judges lose 
sight of the fact that these statutory civilians wiU be 
appointed by a system of nomination which was 
abandoned by the Government twenty-five years ago 
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in favour of a competitive examination, and which 
can scarcely be expected to work more satisfactorily 
in India than it did in England. On the officers thus 
nominated the proposed change will confer a juris- 
diction unknown to English law, a combination of 
inquisitional, magisterial, and judicial powers, which 
may be justified by the necessities of the case of 
India, but which Englishmen in India may with some 
reason contend should continue to be exercised in 
their own case, as it is at present, only by officials 
for whose competence or character they have some 
adequate guarantee. 

18. The apprehensions which many Europeans 
entertain as to the results of the proposed change 
are not, in the Judges' opinion, without foundation. 
There is no doubt that the position of Europeans in the 
mofussil has many disadvantages. They are often 
completely isolated ; they live among people alien to 
themselves in religion, nationality, social habits and. 
political ideas. As owners of property and employers 
of labour, they are necessarily brought into collision 
with classes or individuals whose interests conflict with 
their own ; and it is impossible to ignore the fact that 
such a state of things exposes them to very consider- 
able risks. The attention of the Government was 
forcibly drawn to this fact by the Hon. Sir Steuart 
Bayley in the debate of March 9. ^ There is,' he 
said, ' another aspect to the case of the opposition 
which I think deserves most attentive consideration, 
and this is the real danger which the isolated Euro- 
pean, living in the mofussil, runs from having false 
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cases trumped up against him. It is right that I 
should state publicly that this danger is a very real and 
yery serious one, for probably no member of this 
Council has had the same experience as I have of the 
lives led by planters in the mofussil. My own ex- 
perience has given me a strong feeling on this matter, 
and anyone who knows the extreme bitterness with 
which disputes about land are fought out in the 
mofussil, and the unscrupulous methods to which 
recourse is had in conducting these disputes before 
the Court — methods to which a planter cannot have 
recourse — will understand how precarious his posi- 
tion may become, and how essential to him it is that 
the law should be well and wisely administered.' 

19. The Judges concur in the views here ex- 
pressed, and they consider that the dangers thus 
described in the case of planters and manufacturers 
would be even greater in the case of persons in a 
humbler position in life, railway employes, artificers, 
and the like. These men are continually brought 
into contact with natives in ways which may easily 
give rise to misunderstandings and ill-will. Should 
an accusation be brought against them, they labour 
under great disadvantages; they are often isolated 
from other Europeans ; they generally have but an 
imperfect acquaintance with the vernacular lan- 
guages ; they are unable to retain the costly services 
of European advocates; and they might, in some 
circumstances, find it impossible to secure the assist- 
ance even of native practitioners. It is easy to see 
how the grossest injustice might easily be inflicted in 
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such cases by an officer who from any cause failed 
fully to reahse the position of the accused. It is at 
any rate certain that Europeans of this class would 
feel an entire want of confidence in any but an Euro- 
pean tribunal. On the whole, after making every 
allowance for temporary excitement and agitation, it 
is, the Judges think, impossible to doubt that Euro- 
pean residents in the mofussil do really consider them- 
selves to be, and in fact are, in a position which 
justifies them in regarding the privilege of being 
tried by an European, on whose independence and 
impartiality they can fully rely, as one of very real 
importance to them. 

20. Accordingly, as the number of native officials 
who will be affected by the proposed change is 
extremely small ; as it seems probable that the 
majority of native officials will for the future be 
statutory nominees, appointed in this country with- 
out any guarantee as to ability, and not necessarily 
possessing any acquaintance with the habits or feel- 
ings of Englishmen ; as there is no evidence of any 
real demand for any such alteration; as the pro- 
posed change will disquaUfy a class of European 
officers who at present perform their duties to the 
entire satisfaction of the Government and the public ; 
and as it cannot, it appears, be effected without a 
revival of animosities and class feehngs, which are, 
on every account, to be deplored, the Judges con- 
sider that nothing short of grave and pressing reasons 
could justify its introduction. 

21. But, so far as their own observations go, the 
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Judges axe unaware of the existence of any of the 
reasons on which a legislative change is usually- 
demanded. La the exercise of their duties of super- 
intendence and revision, they have occasion to 
watch attentively the working of the criminal courts, 
the returns of which are continually before them. 
Nothing in those returns indicates that there is at 
present any administrative inconvenience, any , mis- 
carriage of justice, any hardship inflicted on prose- 
cutors, witnesses, or accused, or any dissatisfaction 
felt with the provisions of the Code as to the juris- 
diction of the Courts. Some provisions of the Code 
are, the Judges are aware, beheved by some persons 
to operate severely, and any measure for the reform 
of these would deserve consideration. It might be 
well, for instance, to consider the possibility of ex- 
tending to natives in the mofussil, under .certain 
conditions, the right, of the nature of a Habeas corpus, 
now exclusively enjoyed by Europeans, of applying 
to the High Court in cases of unlawful detention. 
But as regards the powers conferred on the several 
classes of Courts and the rights enjoyed by European 
British subjects in criminal cases, the Judges are not 
aware that there is any feehng of grievance or, except 
among a few individuals, any wish for change. On 
the contrary, the Judges beheve that the privileges 
now enjoyed by Europeans are readily acquiesced 
in by the main body of natives, who undefttand 
and sympathise with the natural desire of Europeans 
to be tried by their own countrymen, and who 
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appreciate the evils to which any alteration of the 
existing law may probably conduce. 

22. They are confirmed in this view by the fact 
that, though the Criminal Procedure Code was for 
several years under consideration, and was criticised 
minutely by every Local Government, and though a 
very large body of oflSicial opinion was collected from 
every rank in the service, no suggestion on the sub- 
ject was made by any responsible authority till Sir A. 
Eden's communication of the 20th March, 1882, 
enclosing Mr. Gupta's letter of 30th January,- 1882. 

23. The Judges find that their views as to this 
part of the subject are endorsed by his Honour the 
Lieutenant-Governbr, who, in his speech on the 9th 
March, observed that ' there were a great many facts 
which supported the contention that there is no ad- 
ministrative diflSiculty in connection with the matter,' 
and expressed his conviction that ^this measure is 
unnecessary in the present condition and constitution 
of the native judicial covenanted service in Bengal.' 

24. On these grounds the Judges are of opinion 
that there is nothing in the present condition or pro- 
spects of the service which renders a change of the 
law expedient ; nor do they think that any necessity 
is likely to arise within any period sufficiently near to 
require or justify legislation, especially when that 
legislation arouses apprehensions and animosities 
whiclSl are on every ground matter of regret. 

25. In connection with this part of the subject, 
it may be well to point out that the rapid develop- 
ment of railway and telegraphic communication, 
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which has been urged by some of the supporters of 
the Bill as a reason for considering it to be free from 
danger, goes far, and will year by year go farther, 
to meet the argument based on administrative ne- 
cessity. There are few parts of India and there will 
soon, it is to be hoped, be none in which an European 
cannot be forwarded to any place in which it may be 
desired to try him, with ease, speed, and economy. 
Europeans in India are, for the most part at the 
present day, for all practical purposes, far nearer to 
the tribunals to which they are subject than they have 
ever been before ; and their transmission from one 
place to another will year by year become a matter 
of less difficulty. 

26. The foregoing considerations, in the Judges' 
opinion, sufficiently dispose of the question of the 
expediency of introducing the measure at the present 
time. But some of the grounds on which the defence 
of the proposed change in the law was rested by the 
supporters of the Bill seem to the Judges to call for 
observation. In the first place, as to the reasons 
adduced for the change. ' The only object we have 
in view,' it was observed by the honourable member 
who moved the introduction of the Bill, * is to provide 
for the impartial and eJBfectual administration of 
justice. It is by this test that we desire our propo- 
sals to be tried.' Tried by that test the proposal 
seems to the Judges indefensible, for no one has sug- 
gested that the present administration of justice is not 
effectual and impartial, or that it will become in any 
degree more impartial or more effectual by the pro- 
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posed alteration. On the contrary, the proposal is 
that a class of cases, which are admitted to be of so 
* exceptionally troublesome and difficult a character ' 
as to justify their exclusion from the cognisance of 
any but specially quahfied tribunals, shall be no 
longer confined to a class of officials who in their 
disposal at present give entire satisfaction and com- 
mand entire confidence, but shall become cognisable 
by officials who, speaking generally, offer a less com- 
plete guarantee for impartiaUty and independence — 
who necessarily labour under the disadvantages arising 
firom difference of nationality and social habits, and in 
whom the portion of the community concerned con- 
fessedly places less confidence than in the existing 
tribunals. If, as the honourable member says, the 
trial of Europeans is 'apt to put an exceptionally 
gevere strain on the judicial qualities of tact, judg- 
ment, patience and impartiahty,' it is difficult to 
understand how the interests of justice can be pro- 
moted by committing these cases to officials who are 
regarded, and, the Judges consider, rightly regarded, 
as less qualified to deal with them than those who at 
present are empowered to do so. Under the pro- 
posed law any Native Assistant Commissioner who has 
served long enough to become a first-class magistrate, 
might, in Assam or in any other non-regulation pro- 
vince, be empowered to commit or try Europeans. 
Europeans may not unreasonably regard such an 
arrangement as providing less satisfactorily than the 
existing law for the" impartial and effectual adminis- 
tration of justice in their own case. It is no disparage- 
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ment of the integrity or ability of a native judge 
to say that he is necessarily more amenable to the 
external influences to which popular feeling, local 
prejudice, or the wishes and interests of powerful 
individuals may give rise, than is an European officer, 
to whom such matters are for the most part unknown. 
It would be easy to conceive cases in which it would 
require no ordinary fortitude and independence on . 
the part of a native official to run counter to the pre- 
vailing sentiments of the society in which he lives. 
It not unfrequently happens that our superior officials 
are asked to transfer an important case from some 
native judge or magistrate, not because from de- 
ficiency of experience or judicial knowledge he is 
unable to try it, but because one side or other 
apprehends (and sometimes even both sides unite in 
this respect) that some unknown or improperinfluence 
will be brought to bear on that officer. 

27. In this respect it is necessary to point out 
that the present measure differs fundamentally from 
those by which in years past Europeans have been 
brought gradually within the jurisdiction of the civil 
and criminal courts. On each of these occasions 
the reform had this strong justification, that it was 
really demanded in the interest of an impartial and 
effectual administration of the law. Justice could 
not, it is obvious, be done between Europeans and 
others, either in civil or criminal cases, so long as an 
European could be brought before no tribunal nearer 
than the Presidency town. Such a state of the law 
was in many cases tantamount to a denial of justice, 
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and in criminal matters it practically, in all but very 
serious cases, secured impunity to the favoured class. 
On these grounds the changes heretofore made were 
justifiable and wise. But on the present occasion it 
cannot be suggested that the change will make the 
trial or punishment of European criminals in any one 
respect easier, speedier, cheaper, or more certain. 

28. One of the grounds most frequently alleged 
in support of the Bill was that the present state of 
the law was anomalous, and that this anomaly justified 
legislation. As to this, it is, the Judges think, enough 
to point out that the entire structure of Indian 
society and the British administration rests on personal 
laws, under which particular classes or individuals 
enjoy special rights ' apart from the general law 
applicable to the entire community. These rights 
have been solemnly guaranteed to the inhabitants of 
the country and are conscientiously respected by the 
Legislature and the Courts. The principle laid down 
in the preamble of 21 George HI. c. 70, that it was 
' expedient that the inhabitants should be maintained 
and protected in the enjoyment of all their ancient 
laws, usages, rights, and privileges,' has been con- 
sistently maintained ; and the Act which at present 
regulates the Civil Courts in Bengal (Act VI. of 1871) 
expressly provides that, in all questions regarding 
succession, inheritance, marriage, or caste, or religious 
usage or institution, the personal law of Hindoos 
and Mahomedans shall be the rule of decision. These 
personal rights are observed, so far as the Judges are 
aware, with equal care, and with ready acquiescence, 
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by the people in their dealings with one another. 
They are insisted on by the class concerned when- 
ever they appear to be endangered. Only a year ago 
the entire Bondoo and Mahomedan communities were 
exempted from some of the most important provisions 
of the ' Transfer of Property Act ' out of respect to 
the wishes of certain native gentlemen who were 
apprehensive that the proposed enactment might be 
regarded as discountenancing their view of the 
Hindoo law. Such being the universal rule, the 
English in India may, the Judges think, with some 
reason demand that a hke regard may be paid to 
their personal rights, for which they have at any 
rate the prescription of long usage, which they highly 
prize, and which are not shown to conflict in any 
way with the rights of any class. The question asked 
in the course of discussion on the Code of 1872, when 
the law was placed on its present footing, seems to the 
Judges extremely pertinent : *Are English people to 
be told that, while it is their duty to respect all these 
laws scrupulously, they are to claim nothing for 
themselves? That while the English Courts are to 
respect and even to enforce a variety of laws, which are 
thoroughly repugnant to all the strongest convictions 
of Englishmen, Englishmen who settle in this country 
are to surrender privileges to which, rightly or other- 
wise, they attach the highest possible importance ? ' 

29. Another ground urged in support of the pro- 
posed change in the law is the invidious character of 
the existing distinction. If by ' invidious ' is meant 
that the law, as it stands, unfairly benefits Europeans 
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to the detriment of natives, or that the privilege 
now enjoyed by Europeans can justly be regarded as 
offensive to native feeling, the Judges are unable to 
see any foundation for such a charge. It is not 
suggested that the rights now enjoyed by Europeans 
should be extended to the entire community, or that 
the proposed change would improve in any particular 
the general administration of the law. If by the 
abolition of the present rights of Europeans the 
natives would be benefited, the balance of advantages 
might have to be struck ; but this is not the case. 
No practical advantage for natives is to be gained. 

30. If even, apart from considerations of practical 
benefit, there were reason to think that the present 
state of the law was, or could reasonably be, 
regarded by natives as humiliating or insulting to 
them or their countrymen, the Judges would consider 
that the possibility of remedying such a state of things 
deserved serious attention. But they cannot believe 
that such is the case. There is nothing in the existing 
law which implies any personal disparagement to any- 
one. There may be in the ranks of the native service 
officials who resent the existing law because it im- 
phedly recognises the existence of a difference between 
Europeans and natives, and because they regard such 
a recognition as obsolete, injurious, and oppressive. 
The Judges cannot regard such feelings as deserving 
of sympathy or consideration. Those differences, as a 
fact, exist, and any attempt to ignore them would, the 
Judges believe, be unwise and disastrous. So far as 
the present measure encourages the belief in any class 



THE INDIAN CRIMINAL FBOCIBDUBB BILL. 27 

of the community that such differences have ceased 
to exist — that Hindoos and Englishmen can live side 
by side, not only with just and equal laws, but with 
absolute identity of status in every particular — ^it 
must, the Judges consider, be regarded as a probable 
source of future difficulty. No reasonable official 
need feel aggrieved or humiliated because the law 
lays down a general rule that a class of especially 
difficult cases shall be tried by the officials who are 
confessedly most competent to try them, to whom 
their trial has hitherto been invariably confined, and 
to whom the class concerned earnestly desires that 
they should continue to be restricted. As was 
observed in the debate in 1872, ' The privilege as to 
the jurisdiction is the privilege of the prisoner, not 
the privilege of the Judge. The European has an 
objection to be tried by a native. Considering the 
position in which he stands, the question is whether 
you will put him in a position in which he does not 
at present stand. You place no slight upon a native 
by saying that he can only try a man of his own race. 
What is there against the feelings of the native in 
that ? Why should anyone feel a slight because he 
is told that a particular man is to be tried in a par- 
ticular way? On the other hand, it is a feehng, and 
not an unnatural one, that a man should wish to be 
tried by his own countrymen.' This feeling, as a fact, 
is recognised by the provisions of the Code which 
allow Europeans and natives ahke to claim that at 
least half of the jury by which they are to be tried 
shall consist of persons of their own race. 
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81. Much reliance has been placed on the 
argument that for many years past native magistrates 
have in the Presidency towns exercised jurisdiction 
over European British subjects without giving rise to 
complaint. As to this, it is, the Judges think, enough 
to say that the position of the Presidency magistrates, 
from the close proximity of the High Courts, the 
facihties thus afforded for supervision and control, 
the presence of a large and influential Bar, the 
activity of the local Press, and the influence of pubUc 
opinion, renders it safe to intrust these officials with 
far more extensive powers than could be safely con- 
ceded in the case of mofussil magistrates. This view 
has been adopted by the Legislature, which empowers 
(C. P. C, 411) a Presidency magistrate to pass a 
sentence of imprisonment for six months or fine of 
Es. 200 without any appeal ; whereas in the mofussil, 
first-class magistrates and sessions judges are unable 
to pass a higher sentence than one month or Es. 50 
fine without appeal; and in the case of European 
British subjects no order passed by either is unappeal- 
able. For these reasons the Judges cannot con- 
sider the experience of the Presidency Magistrates' 
Courts as in any degree justifying the investment 
of native officers in the mofussil with jurisdiction 
over Europeans. 

32. Lastly, the Judges have to consider the 
question of the finahty of the Bill. They are, of 
course, perfectly satisfied that any assurances which 
may be given by the present Government or any 
members of it in that respect will be fully and faith- 
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fully adhered to. But such assurances would not be 
binding upon any future Government, and still less 
upon the native community. There would seem to 
be no elements of finaUty either in the Bill itself or 
in its subject matter. There is no reason why those 
in deference to whose wishes the Bill has been in- 
troduced should accept it otherwise than as a prelude 
to still larger concessions ; and it may probably be 
more difficult in the future for Europeans to protect 
their rights when the principle upon which those 
rights depend has once been invaded. 

33. The Judges have endeavoured in the pre- 
ceding remarks to explain why they consider the 
grounds for the introduction of the Bill to be in- 
sufficient. They beheve that they have shown that 
it is justified by no necessity, either immediately 
present or sufficiently near at hand to require con- 
sideration; that the native civihans who enter the 
service by competition are a small and dwindling 
class ; that nothing is as yet, or can be for many 
years, known of the officers appointed under 33 Vict, 
c. 3, except that they have not had the residence in 
England which is supposed by some to render the 
covenanted civilians competent to exercise the pro- 
posed jurisdiction; that the circumstances of mofiissil 
L render the pre^ut privilege, of European, in the 
criminal courts not a mere sentimental gratification, 
but an important safeguard against a real danger ; 
that the measure cannot be defended as contributing 
to the more efiectual and impartial administration of 
justice — an object which the present law sufficiently 
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attains, and which it is not pretended that the amended 
law would attain any better ; that in this respect the 
present Bill differs from former measures of a like 
nature, which had for their object the removal of an 
acknowledged grievance ; that the anomaly involved 
in the present state of the law is merely one instance 
of a state of things on which the entire structure of 
Indian society depends; that the right which the 
proposed legislation will take away ought not to be, 
and in fact is not generally, regarded as invidious or 
oppressive ; and, finally, that the Bill does not possess 
the elements of finality claimed for it, but, on the 
contrary, must, whatever be the wishes of the Govern- 
ment, be hereafter made the standing-ground from 
which further ixmovations will be demanded. On 
these grounds the Judges feel bound to express their 
strong disapproval of the Bill. 

34. I am directed to state that the Hon. Mr. 
Justice Mitter will record his opinions on the subject 
of the Bill in a separate minute. 

I have the honour to be. Sir, 

Your most obedient servant, 

0. A. WILKINS, 

C Officiating Registrar. 
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